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2 Foreword 

FOREWORD 

This year’s Case Law Review begins once again with two 

supreme court judgments on a classic issue in patent law, 

namely claim interpretation. As expected, there are no sur-

prises in the major premises behind the judgments. How-

ever, the interested reader who focuses on the details of 

the arguments put forward by the Federal Court of Justice 

will find once again that patent interpretation according to 

German law is founded on very systematic basic concepts 

that need ‘only’ be applied anew in each particular case. 

This year, a primary focus in (infringement) case law is on 

acts committed at least partly abroad. The German in-

fringement courts are starting, cautiously but with a clear 

tendency, to widen the circle of those who are liable for 

patent infringement in Germany. The attitude of German 

courts can be summarised as follows: anyone who knows 

that his actions also have repercussions for the German 

market must also concern himself with German patent 

law. 

The section on ‘Other issues in substantive law’ includes a 

novelty of our annual case law reviews: a (Federal Patent 

Court) judgment on artificial intelligence and the question 

of who is or can be inventor in the case of inventions, in 

the making of which neural networks were involved. This 

question will certainly occupy our courts and us in the years 

ahead. 

Following the landmark decisions of the Federal Court of 

Justice in 2020 with regard to FRAND, one might have 

hoped for consolidation of the established legal practice 

of the courts of instance. Unfortunately, however, there 

are still major differences in the interpretation of those 

decisions between the Munich and the Mannheim/Karls-

ruhe courts, on the one hand, and the Düsseldorf courts, 

on the other – especially as regards the parties’ respec-

tive obligations in negotiations. A different situation pre-

vails in respect of anti-anti-suit injunctions, where Düssel-

dorf has adopted the practices of the Munich courts (their 

substantive core at least). 
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