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FOREWORD

Dear reader,

The Unified Patent Court (UPC) commenced operations on
1 June 2023, and has already established itself as an inte-
gral and indispensable part of the European patent land-
scape. Those who back then witnessed the new court tak-
ing its first steps will look with appreciation at a body of
case law that has gained remarkable substance, definition
and significance in a very short space of time. A glance at
the present overview makes this abundantly clear: deci-
sions of the UPC - from both the Courts of First Instance
and the Court of Appeal - now account for a considerable
proportion of the case law discussed herein.

It is impressive to see how the UPC is resolutely carving
out its own path, within an entirely new institutional frame-
work and on the basis of international rules of procedure -
a worldwide and unprecedented novelty. What stands out
is that the various panels of the UPC are composed
throughout of judges who are highly qualified both legally
and technically - a distinguishing feature that sets the UPC
apart from, for example, the German Federal Court of Jus-
tice or the German civil courts. This unique composition is
directly palpable in terms of quality and depth of the deci-
sions, and it bears witness to the collective determination
of the judiciary to build a coherent and autonomous body
of jurisprudence.

At the same time, German case law continues to play an
equally prominent role in our overview. On the contrary, it
remains a fundamental constant. Deeply rooted in the con-
tinental European and German legal tradition, and founded
on decades of established practice, the case law of the
German Federal Court of Justice and of the German courts
at all levels continues to progress - consolidating well-es-
tablished principles whilst also setting new impulses,
thereby ensuring reliability and a high degree of legal cer-
tainty. The fact that German case law can draw on a long
and well-settled history is undoubtedly an advantage that
is not yet available to the UPC in the same way. The UPC
has had to build something entirely new from scratch, with
a multitude of stakeholders from widely differing legal tra-
ditions.

It is now becoming increasingly apparent that there are, of
course, overlaps and commonalities. Particularly with re-

gard to the interpretation and certain aspects of the assess-
ment of the legal question of inventive step, UPC case law
contains well-known elements that will be familiar to prac-
titioners in the field of intellectual property law from Ger-
man case law.

This very circumstance calls to mind an instructive histori-
cal parallel. Aimost fifty years ago, the Boards of Appeal of
the European Patent Office faced a comparable challenge.
They, too, had to establish an autonomous body of case
law without being able to draw on settled precedent. To-
day, the UPC faces a similar task, albeit one that is consid-
erably more complex in its scope: for the first time, it oper-
ates within a European and international civil procedural
framework - something that is without precedent world-
wide. After all, the UPC also deals with infringement, not
just the validity of European patents and unitary patents.

Against this background and in the spirit of ongoing harmo-
nisation of European patent law, we have taken a new step
this year: for the first time, our overview also includes se-
lected case law of the European Patent Office - namely
those decisions that may be of formative significance for a
German patent, or for a patent having effect in Germany.
In doing so, we are also responding to a wish expressed
on many occasions by our readers. Only by taking a com-
parative view of all three pillars - national German case law,
UPC jurisprudence, and EPO decisional practice - is it pos-
sible to grasp the full picture of the current state of patent
case law in Germany, in all its breadth and depth. Such a
comparative legal perspective is becoming increasingly in-
dispensable in the context of the ongoing harmonisation of
European patent law.

We are delighted to present to you once again a carefully
curated and analytically commented selection of recent de-
cisions, prepared by our team of experts at Eisenflhr
Speiser.

We wish you an insightful, stimulating and practically valu-
able read!

Dipl. Biol. Dr. rer. nat. Christine Cirl, LL.M. on behalf of
the authors
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